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PROCEEDINGS
June 10, 1999
PRESIDENT DANN GREENWOOD: I'd like to call the 1999
Annual Meeting of the State Bar Association of North Dakota to order.
We will begin our meeting with a presentation of the colors by Girl Scout
Troop 3151, Troop Leader Judy Meidinger, after which we will have the
national anthem by Ms. Diane Grotewold.
(PRESENTATION OF COLORS) (NATIONAL ANTHEM)
PRESIDENT GREENWOOD: Perhaps you've already done this,
but I would ask that you please help me thank the scouts and Ms.
Grotewold for their excellent work. (APPLAUSE)
PRESIDENT GREENWOOD: Before I introduce the local committee I'd like to take care of some housekeeping matters. Since this
meeting will be running on a tight schedule Phil Johnson will be appointed as the Parliamentarian and help keep me on track in the event
that we have need for his services. Additionally Sarah Andrews Herman,
Steve McCullough, Lawrence King and Maureen Holman have been
appointed and will serve as Election Proctors.
At this time I would like to call on Lawi i)e King to welcome
everyone to Bismarck. As Lawrence comes to 0f ront I'd like to take a
moment to express my appreciation and gratitude to everyone on the
local committee, including Ross Espeseth, Leslie Oliver, James Hill, Allen
Hoberg, Judge Robert Wefald, Sonia Anderson, Parrell Grossman,
Christine Hogan, Jack McDonald, Sherry Mills Moore and Mike Wagner.
It's a big job and I think that they have done an excellent job in preparing for the annual meeting. Thank you. (APPLAUSE)
MR. LAWRENCE E. KING: Good afternoon. Can't remember if
Sandi said take two or three minutes or twenty-three minutes.
MS. SANDI TABOR: Twenty-three.
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MR. KING: Twenty-three. We'll shoot for the two or three. My
name is Lawrence King. I'm the President of the Big Money Bar Association. And on behalf of the Big Money Bar Association I'd like to
welcome everyone to Bismarck and to the annual convention.
We hope that you are enjoying your time here both in Bismarck
and at the annual meeting. As you know, this is the 100th anniversary of
our association, and the Big Money is pleased to be the local bar for the
event. And I'm actually going to duplicate what President Greenwood
just said, because it wouldn't be possible at all to have this without the
assistance of the Bismarck Planning Committee. I'm going to actually
just take a second to reintroduce them and correct two pronunciations.
PRESIDENT GREENWOOD: I appreciate that.
MR. KING: First, members at large are Sonia Anderson, Ross
Espeseth, the hardest to pronounce, Parrell Grossman, Christine Hogan,
Jack McDonald, Sherry Mills Moore and Mike Wagner. If we can just
give them a hand. (APPLAUSE) And also there's four others who had
the specific programs; Leslie Oliver who was in charge of the children's
program, Al Hoberg who was in charge of the tennis tournament, Jim
Hill, who was in charge of the golf tournament, which unfortunately my
team went into and we finished last, but it was a good time anyway, and
obviously Judge Wefald who set up the croquet tournament which I
couldn't help realize actually croquet is basically a game of hitting a ball
with a large judicial mallet. Which seemed to make sense that Judge
Wefald would be in charge of that.
We're again hoping that everyone is enjoying the seminars, the
presentations, and that everyone enjoys the banquet night. Thanks.
(APPLAUSE)
PRESIDENT-ELECT PAUL F. RICHARD: Good afternoon. Many
of you who know me, I'm not a lawyer or a man of many words. And
you will come to appreciate that over the course of the next year. It is
my pleasure today to introduce your President Dann Greenwood. You
made a very wise choice at the annual meeting in 1997 when you elected
Dann your president-elect.
When you become president-elect you are paired up with a president who in some situations you probably know the person very well,
and in this situation, because I am not a trial lawyer, did not know Dann
very well. I knew that he was a trial lawyer. I knew that he was a wellrespected lawyer in North Dakota. And a lawyer that had a lot of
common sense. In the past year I've had the opportunity to have a lot
of the missing gaps filled in and have found to really appreciate Dann as
a president and Dann as a human being and Dann as a person. I believe
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in the last year that he has become one of my friends. And has been a
sheer pleasure working with Dann in leading this organization.
There is much that we also can thank Dann for, because he is truly
an individual who is not only dedicated to the bar association, and the
activities of the bar, and has led this bar very well, but he is also a very
involved community person from the standpoint he has-you know,
Dann does a lot with Boy Scouts. I can appreciate that. I'm a den
leader myself. And so it takes commitment. As you saw this afternoon
at the luncheon the involvement of the bar association with children is
clearly an important function of the bar. Dann gets involved in his
community. And I also remember him telling me one time, probably
over lunch at a very cheap restaurant in Los Angeles at the Mid-Year
Meeting, that he had driven all night to attend a track meet or something
of his son's I think in South Dakota. And that tells you something.
Here's a guy who had worked long and hard and yet he found time to
attend that track meet. And I think that he said that he attended all of
them or tried to attend all of them. But that's important. We can't lose
sight of the fact that in addition to bar activities your commitment to
your family, your commitment to your community is important. And
Dann has truly shown that that can be possible. So it is with pleasure,
and it's fortunate that I have had the past year to work with him, but it is
with pleasure I introduce Dann Greenwood. (APPLAUSE)
PRESIDENT GREENWOOD: Well, thank you very much. Very
gracious of you to say. On a humorous note I'll add that Paul said,
"I'm not going to say much." And I'm wondering what he says when
he talks a lot.
Well, I'm very pleased to be here. I'm very pleased to welcome all
of you to our 100th anniversary. I want to welcome you to this centennial annual meeting. And I hope that you and your families enjoy and
take advantage of all the activities that have been and will be provided
during the course of the meeting.
I'd like to continue my comments by making a personal "thank
you." I want to thank all of you for giving me this opportunity to serve
as your president. It's been a very interesting and a very satisfying year.
And it's been a real privilege to serve in this position. And it's not
really because of the position, but because of the type of persons that
I'm asked to represent. And, frankly, I think a lot of the people who
I'm being asked to represent.
Well, I haven't been around for even half of our last century. I
have learned certain things from my experience. As a second-generation lawyer I had a good idea of what I was getting into when I decided
that I wanted to be a lawyer. I had many years of opportunity to hear
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my father talk about the great things that lawyers do, and to talk about
and listen to his comments about some of the great lawyers. Now my
experience of course was limited to western and southwestern North
Dakota. And you probably all have similar experiences, similar knowledge of some of the people in your areas of the state. But I grew up
hearing of people like J.F.X. Conmy and Harry Pippin and Ted Kellogg
and Rubin Blado, and being told of the great things that those attorneys
were able to do in trial practice and in generally being good lawyers.
Over time as a young lawyer I was fortunate enough to have the opportunity to practice with and against several outstanding lawyers, some
of whom were here earlier and maybe still are with us at this time. And
from those experiences I've had an opportunity to learn and draw some
conclusions. Over time I've had opportunities to travel all over the country, to virtually all corners of the country, and to see how lawyers from
our state measure up against lawyers from elsewhere around the country.
And as your president I've had both the pleasure and the opportunity to
travel around the state and meet members of our bar association during
our dialogue with the President Series, and to travel to several national
conferences to discuss similar issues with leaders of other state and
national bar associations. And from those experiences and others I've
reached a few conclusions, one of which I passed along to the newly
admitted attorneys in September, and that is that despite suggestions to
the contrary I've concluded that ours genuinely is a noble profession.
Few, if any, professions are so relied upon to preserve the form of life
that a complacent society has taken for granted. But more importantly,
as I told the western states bar leaders in San Diego when they seemed to
want to take pity on me because of the fact that I came from North
Dakota, I said that I've learned that North Dakota is a place both good to
come from and good to go home to. And that the best and brightest of
our profession from North Dakota can and very definitely do match up
against the best and brightest from anywhere in the country.
And in my own work in the state and elsewhere I'm generally and
regularly impressed with the level of competency of the practicing Bar
of this state. And while there is always room for improvement, much of
what the rest of the country is striving to accomplish in the context of
professionalism we take for granted here in North Dakota.
And that's what I meant to be allowed to serve as a representative
for an association with a membership of that quality, though humbling,
has been a real honor, and I thank you for that.
Now having finished with the fluff I'll move on to some of the
more nuts and bolts of my year. In relative terms this has been a good
year for the association. While there may not have been any headline-
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grabbing accomplishments, neither have we experienced any disasters.
In the meantime we have continued to complete the business of the bar
association and assist the public and the legal system, including our own
members. At this time I think I should probably recognize the excellent
assistance of the Board of Governors in that process. Although it may
be by accident, it may be because the various districts do a good job in
selecting their members, or otherwise, but the people that you select and
send to work with the Board of Governors have proven on average to be
excellent representatives and have put the business of the Bar at the
forefront of their consideration. Even though you may not be aware of
what we do, one thing you can be certain of is that they take the business
of the bar association very seriously. Very seldom is it that you see any
action that's flippant.
Now at the risk of boring those of you that have had the opportunity to attend the dialogue with the president's meetings we have held
around the state I'd like to reiterate some of the bar's activities over the
course of the last year.
I think the first and the foremost thing we did is what I just mentioned, we traveled around the state. We went to eight different locations
to provide an opportunity for the membership to talk to us. We weren't
going out to preach to the bar, we were going out with the idea that we
would make an attempt to provide a meaningful service to the Bar
association members by listening to what it is that you want for us to be.
And we did, in fact, learn a great deal from-that. And we have discussed
that. And we will not ignore those things. We're going to pump the
information that we received in those efforts into our long-range planning. And we hope that in the very near future you will see the benefits
of our work in that respect.
On another note, in that context I will tell you it may have been
disappointing in one sense, but it was refreshing in another, in that we
didn't find that many of the members had a great deal of complaints
about the way that we're running the association. So we're going to
assume from that that when things are quiet generally it means that
things are good.
Next thing I would mention is something that most of us are pretty
familiar with, and that's the clerk of court study. As you know, the
Legislature decided some time ago that regardless of whether or not the
legal or judicial system may have felt it was necessary that we would be
compelled to undertake a study of the clerk of courts. And that was
done. And again even though it may not have been viewed as particularly necessary to accomplish any changes the Legislature insisted that we
take steps or that it take steps to implement change. We felt as the Board
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of Governors that it was important that the bar association assist the court
in that process. So we were instrumental in forming what is known as the
consensus process by bringing the important players to that process
together in order to accomplish what may not be an ideal resolution, but
maybe the least objectionable result. We think that we assisted in
accomplishing something that was close to that.
We heard in past meetings some disappointment with the judicial
evaluation process. And although we haven't done anything stunning in
that sense we have attempted to modify the method by which judicial
evaluations are done by eliminating some of the things that caused
people to characterize it as a beauty contest. And we think we have done
so in a fashion that will avoid the appearance that even lawyers are suggesting that other lawyers are not competent. And we think that that will
help the process.
Next, one of the things we did this year, the Ethics Committee was
concerned that with some of the recent changes, one of which is the
development of the internet, that there might be a need to re-examine the
rules of lawyer advertising. So we've asked the Joint Attorney Standards
Committee to address that issue again. And it's our understanding that
they are in the process of doing so now.
As you all are very likely aware, we have made some changes to the
Voluntary Lawyer Program by expanding the Reduced Fee Panel and to
allow for formation-excuse me. I think I have completed that. We
have expanded to include a Reduced Fee Panel.
Next item I'd like to mention is the legislative session. Again the
good news is that it didn't appear that lawyers were subject to as much
scrutiny this time as we have been in the past. We think that in the process we kept tabs on the important legislation through the work of the
Legislative Committee. We determined what stand we should take, if any,
on the legislation, and we have provided technical assistance and in
certain instances produced an objective or we've served as an advocate.
We're fairly satisfied that lawyers in general came out of the session
fairly well.
The next item that I'd like to mention is that of the Reserve Fund
Policy. And this is one where there's some discussion about whether we
ought to have a reserve fund policy or if, on the other hand, we should
identify greater needs for our members and spend their money. But
what it comes down to is the fact that through the excellent work of the
Board of Governors, and in particular the executive director we've run
the operation in a very efficient manner. And right now we're finding
that we have greater revenues than we have expenses. And we want to
avoid the suggestion that we are charging our members more than we
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need to. So we have developed a policy where if at a certain point in the
year we have a certain amount of money we will consider rebating a
portion of that by reducing the next year's fee on a one-time basis as
required. Some people might suggest on the other hand that we keep
the fees where they are, we identify greater needs and spend those. And
we're certainly going to welcome your input on that subject.
We have, of course, been dealing with problems with the disciplinary system that the Legislature created about two sessions ago when they
directed that the bar association would be required to carry the disciplinary expense. You know that the fees were raised. In the process the
bar association Board of Governors decided that it was our responsibility
of the membership to see that the disciplinary system was being
managed in an efficient fashion so that the tab didn't get out of hand, so
to speak. So we were instrumental in creating what is now known as the
Operations Committee, which will be charged with the responsibility to
oversee personnel management and the like with the disciplinary system.
And just by way of background the reason that that may be necessary is
because of the fact that the Disciplinary Board and the Judicial Conduct
Board are run together. And the court quite understandably is unwilling
to oversee one for fear of the appearance that it has with regard to the
other. In any event, we're satisfied it's working well.
The next item I'd like to mention is more in the way of a compliment. We have concluded our Family Law Study. And the Legislature
has complimented the bar association by not only accepting the recommendations, but asking that the bar association join in their study of
family law, which if I'm understanding correctly from Sandi it's the first
time it's been done. So that's quite a compliment.
The last item that I have on my list of things that happened this year
is the one I guess that's been near and dear to my heart. When we had
the dialogue with the president in Dickinson one of my local colleagues
says, "Dann, what's your vision for the bar association? What is it that
you wanted to get done and have accomplished?" And I had to acknowledge that when I started this I didn't have an agenda, I didn't have
anything in particular I wanted to accomplish. And then I remembered.
The one thing I did want to accomplish was the creation of a web site.
And I have taken the tidbits of information that I have acquired at the
national conferences and come back and asked the board and Sandi to
consider things. And I'm very happy to report to you that in yesterday's Board of Governors meeting we'decided and passed a motion for
the expenditure of money sufficient to establish a web site. So we hope
that in the next few months that it will be up and running. We would like
your input on the types of things that you'd like to see in that regard.
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Since we're going to start the process soon you shouldn't waste time in
getting that input to us.
Now I'll move along a little. For your further information, as you
will learn from Steve in his report, the association continues to operate in
the black ending the year with greater funds than at the start. While we
may not be able to offer some of the services that larger associations
provide it's apparent to me that the. association's able to accomplish a
great deal with the funds available. Now lest you think that I'm attempting to take credit for that fact, let me acknowledge the work of our executive director. I was very happy to hear the comments of Jack Traynor at
the luncheon. I think that Sandi doesn't get nearly enough credit.
Without intending to minimize the contributions of hundreds of our
member volunteers, including a very active and vocal Board of Governors, it's my assessment the current stability and success of the association is due in large part to the work of Sandi and her staff. We're very
fortunate to have the benefit of her experience, hard work and reputation. As you have heard, she is well respected by the bar, the Corps, the
legislature and public. She serves as an excellent ambassador for our
association on a day-to-day basis, both individually, and on behalf of
you as the members of this association. I'd like to thank you.
(APPLAUSE)
PRESIDENT GREENWOOD: As you know by now, this is our
centennial celebration. And when I was first informed that this would be
our 100th anniversary I first wondered whether it was best to be the last
president of the first century or whether it would be best to be the first
president of our second century. And I debated which I would prefer.
And for some of the reasons that I already mentioned I decided that I
certainly am satisfied to be associated with the former. Because we have
certainly had distinguished history in this association with many
distinguished members. For your information, it was in 1899 a voluntary bar, which eventually became the bar association, was first established. It was established in large part by lawyers from the Red River
Valley. Seth Neumann served as the first president from 1899 to 1902,
and was followed by J.H. Bossart from Grand Forks who served from
1902 to 1904. For those of you who don't already know this bit of
trivia, North Dakota established the first integrated bar in the United
States in 1921. And it has withstood the pressures to change ever since.
As I said in my first president's perspective of the calendar year in the
past century the evolution of our legal system has been more substantially conceived by and borne of the diligence and intellectual ingenuity of
the practicing bar who have more than a hundred years been the
architects of the law. During the last hundred years members of the state
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bar association have been the gatekeepers and groundskeepers of the
fields of law, serving as guardians of the rights and defenders of law on
the front line of reform taking on an outmoded system and putting the
public before their pockets or their prestige.
Now because I thought it would be impossible to adequately present
highlights for the entire one hundred years I'm excited about the manner in which the association has decided to celebrate its first century. As
I have mentioned on a number of occasions I was particularly moved by
the comments of Maya Angelo, a nationally renowned author who
participated in the most recent presidential inaugural and the ABA
annual meeting. At the opening ceremony of the annual meeting she
essentially implored the foremost leaders of our country's legal system
to recognize the ability of and need for this profession to affect society
in a positive fashion simply by doing meaningful things no matter how
insignificant they may seem. And following that approach the association has established the One Hundred Hours For One Hundred Years
Program and have set as a focus of this centennial meeting a legacy of
service. For more than a century the members of the association have
unselfishly volunteered their time and talents, both their professional and
private lives, to innumerable civic causes. In addition to the thousands of
hours of pro bono legal service it's natural-trained leaders lawyers have
served as-I lost my train of thought here-have served as an invaluable
resource as members of the boards and committees and volunteers for
countless charitable organizations, religious groups, community projects,
nonprofit entities and the like. In bringing my comments to a close I'd
like to take a moment to highlight just a few of the examples of the type
of activity that lawyers do from that Hundred Hours For Hundred Years
Program. Some of these people may be here. And if they are I would
suggest you congratulate them. For instance, Greg Hennessy of Williston was instrumental in planning and funding the reconstruction of the
Fort Union Trading Post, and was also involved in designing school tours
and in-school living history programs and most interestingly co-founded
a paddle fish caviar company which provides grants for history site
programming.
Bradley Berg of Fargo donated 1,582 hours as a Volunteer deputy
sheriff serving as a commander of the Cass County Sheriff's Reserve
Union.
George Koeck of Fargo is providing pro bono representation for a
death row inmate in Huntsville, Texas. Presently working on appeal to
the 5th Circuit Court of Appeals.
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Mike Dwyer of Bismarck has served as the head coach of the boys
high school basketball team for Shiloh Christian Academy which advanced to the state tournament in 1998.
Jerry Raedeke of Bismarck chaired the Teddy Roosevelt group of
the Sierra Club leading the Missouri group campaign for ownership
values in the river for fish, field life and recreation.
Randy Bakke of Bismarck in February 1999 spent ten days performing manual labor in Antigua, Guatemala, building concrete block
homes for the poverty-stricken families through the Child Guide Project.
The point is attorneys serve city and county, contribute to their
church, they work on school boards, provide support for domestic violence groups, they coach soccer and swimming, gymnastics and the like.
They work on committees to prevent child abuse. In general, lawyers
not only do the things necessary to preserve our standard of life, they
take an active part in seeing that that aspect of life is enjoyable as well.
I would also suggest, as I did at the luncheon, that you take the
opportunity to review the three-ring binder that sets forth a lot of those
types of activities.
On behalf of the association I'd like to thank each one of these
members who have given freely of their time in that fashion. Whether
they are taking time to submit their hours or not, that type of public
service can't help but improve the image of lawyers and increase the
public's confidence in our legal system.
In closing, let me return to my thoughts about whether or not it
would be better to be the last president of the first century or the first
president of the second century. In addition to the fact that I decided to
be happy to be associated with the first, I'd like to suggest that we're all
very fortunate to have as the first president of our second century Mr.
Paul Richard. I guess I didn't do as good a job in preparing my remarks about him as he did about me. But I'll tell you that the feeling is
mutual. I have watched Paul for the last year. And I think that he is
absolutely the right man for the job. I think that he will serve our
association and our profession admirably. He has good ideas. He seems
to have a good view, vision for the profession. And he clearly will be a
good representative for our association. With that, good luck, Paul.
(APPLAUSE)
PRESIDENT GREENWOOD: In my glee in being done with that I
forgot the next item on the agenda is that of the very distinct pleasure of
introducing our Chief Justice, Justice Jerry VandeWalle. (APPLAUSE)
CHIEF JUSTICE GERALD W. VANDEWALLE: Thank you.
Good afternoon. Thanks for inviting me to discuss the state of the
judiciary. It's especially meaningful to participate in the proceedings of
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the 100th anniversary of the state bar association of North Dakota. The
association has served its members, the lawyers and judges well. More
significantly, it has served the citizens of our state well. Self-congratulations are seldom called for, but I suggest this is one of those rare
instances in which the association and we its members rightfully are
entitled to pat ourselves on the back.
The opportunity for the Chief Justice to speak with the organized
bar at its annual meeting of the state of the judiciary and the profession
is one of many positive aspects of the relationship between the bench
and the bar.
I thank you for the receipt of the Distinguished Service Award at
last year's annual meeting. The award is a highlight of my professional
life.
I prepared a written report which you will receive as you leave the
meeting room or which you may pick up at the registration desk. I do
not intend to read it to you. But I do ask that you read it at your leisure.
There are some statistics in there, some pages of charts, that I think you
will find interesting. I will touch on some of the highlights.
Summarizing the state of the judicial branch after a legislative
session is a challenge. The mix is one of the good, the bad, and the
ugly. Many of you have already heard the review of the past session and
I do not intend to repeat that review. But there are some specific matters
I want to dwell on because of their significance to all of us as lawyers
and judges.
Each legislative session has its own personality. In 1997 all of us
were jolted by the action of the legislature with regard to financing the
disciplinary system. This year the legislature accepted without serious
question the budget we presented for joint operation of the Disciplinary
Board and the Judicial Conduct Commission.
In last year's message I told you we would reduce the number of
district judges to forty-three by .January 1, 1999. That has been accomplished with the retirement of Judge Wallace Beining on December 31,
1998. Judge Randall Hoffman of Jamestown resigned effective April 30,
1999. If the supreme court would have vacated Judge Hoffman's
position we would have accomplished the legislatively required goal of
reducing the number of trial court judges to forty-two by January 1,
2001. I believe I speak for my colleagues on the court when I tell you it
was by far the hardest vacancy decision we have faced. It was quickly
apparent that the Jamestown chamber needed a permanent judge following the untimely death of Judge James Wright and the resignation of
Judge Hoffman. Our choices were to vacate the judgeship and leave the
Jamestown chamber with no judge, vacate the judgeship and transfer
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another judge into that chamber, thereby uprooting a judge and his or
her family, or fill the position. After considering all our options and
after contacts with several judges, we chose to fill the vacancy. We did so
for a variety of reasons, including the fact the Southeast District has lost
several judgeships, the caseload requires a judge chambered in Jamestown, and the need for permanence and stability in that chamber. That
position will be filled shortly. We are grateful to Surrogate Judge
Gordon Hoberg for his willingness to return to the bench in the interim.
His help and the extra efforts of the other judges in the Southeast District
enabled that district and the Jamestown chamber to provide the additional judicial services on a timely basis.
Our action, of course, potentially creates an even more painful
decision. Absent any more vacancies we must abolish one of the judgeships to be filled at the election in 2000 in order to reduce the number
of judges to forty-two by 2001. That process must begin shortly as the
statutes require we consult the judges and lawyers of the district and
notify the judge at least one year before the end of the term of office
that the judgeship will be abolished. I anticipate we will shortly be
taking action to arrange to meet with the lawyers and judges of the
several districts.
The costs of jurors and indigent defense were assumed by the state
in 1981. Funds for jurors have not been a problem. But because of the
rising number of indigent criminal defendants that particular area has
been a difficult issue.
In this legislative session the house reduced our budget request.
Thanks to Senator David Nething, Senator Wayne Stenehjem, Senator
Jack Traynor and others, the senate restored sufficient funding to provide indigent defense counsel with the same two percent increase the
state employees and judges received. The increase is minimal. There is
not great enthusiasm to appropriate funds for this purpose. I recommended the legislature study whether the state should establish a public
defender system. The resolution was adopted, but it was not chosen for
study from among the many study resolutions enacted. I sense the legislators believe the judicial branch can do the study. I regret this attitude
because this expense, which predictably will increase, is not a judicial
problem; it is one shared by the other two branches of government. If
they are not involved in a study, they will not be aware of the issues and
potential solutions and I have a concern that any recommendation for
change will be summarily rejected in the rush of business of the
legislative session. It is a matter we will need to continually visit.
The early proposal for court unification envisioned assumption of
the office and functions of the clerk of court as one of the earlier phases
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of a unified judicial system. I'm not going to repeat what Dann has told
you, but without hesitation I can tell you that the clerk of court issue is
the most publicly contentious issue to come before the court in the
twenty years I have served on the court.
The court has asked the Court Services Administration Committee
to prepare recommendations for implementing the bill, and to that end I
have supplemented the committee membership with representatives of
the Clerks of Court Association, the County Commissioners Association,
the Association of Counties, and the legislature. The secretary of state
has approved petitions to refer the bill as well as that portion of the
judicial appropriations bill providing an April 1, 2001, implementation
date. The referral would be voted on in June of 2000, if the petition
drive is successful, and I expect it will be. We cannot wait until June of
2000 to begin planning the implementation. We have begun and will
continue the planning process notwithstanding the referral and the
resulting suspension of the legislation pending the election. If the referral is successful, we will nevertheless have learned from this discussion
among the various interest groups. If the referral is not successful, we
will hopefully be ready to implement the legislation. Because a successful referral petition suspends the legislation, it is apparent we may have
to adjust some of the dates by which the counties must select an option.
In response to the increasing use of drugs and alcohol among youth
in North Dakota, the supreme court through its Juvenile Policy Board,
established a Juvenile Drug Court Study Committee in October of 1998.
The Juvenile Policy Board on May 6 approved developing an implementation plan for a pilot teen drug court. We are seeking grant funds to
assist in implementing this project.
Justice Mary Maring has been the moving force in planning a pilot
project teen drug court and I acknowledge the many hours she has
devoted to that project.
Two years ago, in the message on the state of the judiciary to the
legislature, I quoted the words of former Justice of the United States
Supreme Court Thurgood Marshall, who said, "We must never forget
that the only real source of power that we as judges can tap is the respect
of the people." The Conference of Chief Justices recognized that public
trust and confidence in the integrity and responsiveness of the court
system is essential to the fulfillment of the mission of the judiciary. In
cooperation with the American Bar Association the chief justices called
for a national symposium on the subject of public trust and confidence.
Each state formed a committee and generated topics with the national
symposium. I asked Justice William Neumann to chair that committee
and he will report further to you on this important matter.
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Public trust and confidence in our judicial system and the rule of
law is dependent on mutual respect among the bench, the bar, and the
public. In 1996 the Conference of Chief Justices adopted a resolution
calling for a study of lawyer professionalism and the development of a
national action plan to assist the highest appellate court in the state in
providing leadership for professionalism initiatives.
One of the recommendations is to increase the dialogue among the
courts, the practicing bar and the law schools through periodic meetings
and to correlate the needs of the professional. We are and have been
doing that through the Jackson Hole Group. That group met recently to
review the national action plan.
Yesterday I discussed some of the Jackson Hole Group conclusions
with the Board of Governors. There is considerable interest in a lawyers
assistance program, effective lawyer regulations and I ask that you read
the written report and the rules concerning the change on the disciplinary system, lawyer professionalism in court and public outreach efforts.
You will, of course, be kept abreast and asked to participate in these
objectives. If you have not yet read this action plan, I suggest you at
least scan the recommendations and the comments. The plan can be
found on the web, and the address is in the written report.
A strong recommendation from many attending the National Symposium on Public Trust and Confidence is that states implement the
recommendations of the gender fairness studies. North Dakota has
formed a Gender Fairness Committee. And that committee's approach
to implementation has been to refer matters that can best be resolved by
existing committees and to maintain an aggressive education program
for judges, employees and attorneys.
With regard to case loads, it is a statistical fact that your district court
judges are doing "more with less." I am very proud of how they have
met the challenge to manage an increasing workload with ten fewer
judges than we had in 1991. We must all watch to insure this does not
lead to shortcuts at the expense of justice. I do not believe this is the
case at the present time.
The accolades continue to come in on Justice Sandstrom's web site.
It's a valuable research tool for attorneys and an important source of
court information for the public. Again the address is listed in the written report. And if you haven't checked it out, I encourage you to do so.
It's remarkably easy to find your way around as I discovered when I
found a computer on my desk when I returned from my hospital stay.
Thanks to Justice Kapsner I learned how to use it.
Much of the progress made this year in improving the judicial
system has resulted from the joint efforts of the bench and the bar. The
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Joint Procedures Committee chaired by Justice Sandstrom recommended
significant changes in procedural rules. The Joint Attorney Standards
Committee chaired by Dann Crothers recommended needed changes to
streamline the disciplinary procedures to the benefit of both the lawyers
and the complainants. The Family Law Committee chaired by Sherry
Mills Moore was acknowledged for their work by legislative resolution.
I do not recall a similar instance in which that has happened.
For the record, I note with regret the retirement of Justice Herb
Meschke from the supreme court, but, I note with pleasure the appointment of Justice Carol Kapsner to succeed him.
I acknowledge the assistance of Sandi Tabor, Dann Greenwood,
president, and the Board of Governors and many other members of the
association. Our ability to discuss issues which confront us and to
cooperate in improving the legal profession and the judicial system is a
hallmark of the North Dakota legal culture. Although this relationship
may not be unique to North Dakota, it is nevertheless exceptional. I
urge you to continue to grow and nurture that relationship to the benefit
of the rule of law.
Thank you for listening to me. And congratulations on your 100th
birthday North Dakota Bar Association. (APPLAUSE)
PRESIDENT GREENWOOD: For those of you who are standing in
the back we do have plenty of seats in the front.
Thank you, Justice VandeWalle.
Now before we hear about the association's financial status I'd like
to take a moment to remember those members of our association who
have passed away during the last year. Therefore, I'd ask that you allow
a moment of silence. Now we'll hear the financial report from our outgoing treasurer, Mr. Steve Johnson. Steve has served as the secretarytreasurer for four years, and has been a great board member. Steve,
from all of us on the Board of Governors, we'll miss you.
Please help me thank Steve Johnson for his dedicated service to the
association. (APPLAUSE)
SECRETARY-TREASURER STEVEN A. JOHNSON: Thank you.
Before I start my report let me point out that copies of The Gavel article
concerning the 1999 budget and the 1998 audit are located behind the
general assembly tab of your annual meeting materials.
The Board of Governors was pleased with the findings of the 1998
audit in which we received a clean opinion from the auditors in all
statements. I'm happy to report that we continue to avoid spending
more money than we generated. The 1998 management letter contained
the annual note regarding the small size of the office staff. However, the
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auditor assured us the staff is doing everything possible to segregate
accounting functions.
The 1998 audit reflected herein the assets of $516,445, including
$218,455 in restricted cash assets, $16,249 in equipment, and inventory
of $8,904. The restricted cash represented money held by the association for the section's volunteer lawyer program grant, lawyer discipline,
client protection fund, other public education grants and the CLE
Commission.
Our overall fund balance as of December 31, 1998, was $483,391;
$264,936 of which were unrestricted funds and $218,455 of which
represented restricted funds.
The unrestricted fund balance for the association's general fund
gained approximately $64,826 in 1998 due in large part to our continued refinement of our physical management policy.
During the year the association generated $539,551 in unrestricted
revenues and $237,084 in restricted fund revenues for a total of
$776,635.
A large portion of this increase reflects the increase in the lawyer
discipline fee of approximately $80,200. At the end of 1998 all but
$2,800 of the discipline fee had been expended. The unrestricted portion of the license fees equals $300,542 or thirty-nine percent of total
revenues. Our total expenditures of $683,190 included administrative
expenses of $474,723 and disciplinary expenses of $90,336. Included in
the administrative expenses were CLE seminar costs and office overhead.
Disciplinary expenses do not include the costs associated with the
inquiry committees.
With that overview of the 1998 audit I would like to now turn our
attention to the 1999 budget. Our overall projected revenues for 1999
are $789,252. Unrestricted license fee revenues represent thirty-eight
percent of this figure. The portion of the license fees restricted to the
discipline program is projected to total $135,000. The client protection
fund will also receive restricted license fee monies of $36,000. Other
sources of revenue include the CLE seminars, the annual meeting and
the Volunteer Lawyers Program. Our total projected expenses for 1999
are $717,627. In addition to salaries and employment taxes and other
expenses included in this projection are expenditures associated with the
operation of the CLE seminars, the annual meeting and the Volunteer
Lawyer Program. Our goal is to ensure that these three programs are
self-funding. The board is pleased with our operations to date this year,
but we're continuing to review areas in which cost controls can be
implemented. Hopefully we will be able to continue to present good
news in the future. Thanks. (APPLAUSE)
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PRESIDENT GREENWOOD: Thanks, Steve. At this time we'd like
to introduce Karen Braaten who is going to be here to discuss the North
Dakota Bar Foundation with us. Karen.
MS. KAREN BRAATEN: It was in the early 1980s that the North
Dakota Bar Foundation came into being; its mission to improve the
practice of law, to promote understanding of the justice system, and to
promote equal access to justice. Our sources of funding basically for the
Foundation itself comes from donations. We have a major annual fund
raising event which will be held tonight. And that's our silent auction.
And primarily through memberships. The foundation itself is the
recipient and trustee and through its IOLTA Committee the disburser of
IOLTA funds. The funding of course is the interest earned on lawyers'
trust accounts.
I want to give you some statistics for 1998 on the IOLTA program
itself. As of December 31, 1998, there were 444 IOLTA accounts in 110
financial institutions across North Dakota. In 1998 these accounts
generated $177,301 in revenue. This is up from $131,300 that was
received in 1997. I would point out some of this increase in income is
due to a delay in some Grand Forks banks transferring interest because
of the flood. But not all of it. In 1999 from January 1st through June
1st these IOLTA accounts have generated a little over $58,000 in revenue, which is about $2900 less than in 1998.
How have these funds been used to meet the Foundation's mission?
In 1998 the Foundation basically distributed close to $129,000 in funds
to various programs. Some of the major recipients included Legal
Assistance of North Dakota, which received over $58,000, Migrant Legal
Services received about $3,500, the Volunteer Lawyer Program received
over $47,000, and People's Law School, which received about $2,400.
Additionally the foundation sponsors a professor at the University of
North Dakota Law School; and that professor is Randy Lee, who is here
today.
MR. J. PHILIP JOHNSON: Stand up, Professor Lee.
MS. BRAATEN: Yeah, Randy. (APPLAUSE)
MS. BRAATEN: There are a number of other projects that we do
promote and use our funding for. In order to continue to support these
programs we need to increase memberships in the foundation. July and
August this year we're going to be starting a major campaign membership drive to encourage those of you that are not members of the foundation to join. And those that have been members, we've got a lot of
people here today that have been members for a number of years, we're
going to encourage our current members to perhaps increase the level of
giving. This is an affordable membership for all. We have a level of
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giving for everyone. I want to point out to you that we have our first
level of giving, a Sustaining Member, and that is $25 per year. So for
$25 per year you can continue to support the foundation, continue to
support these wonderful programs that we're helping to fund. We have
a new membership category starting this year which is called the Donor
Category. And that is basically a one-time gift of $500 or it can be paid
in installments of $50 per year. And then we go on up from there. This
is an affordable membership to have. Every one of our bar association
members should be members of the North Dakota Bar Foundation.
When you are contacted, either by letter or by one of the board members
in person, please give it serious consideration.
I want to thank my fellow board members and recognize them
today. Most of them are here right now. Dean Jeremy Davis. Jerry
Galloway. Mary Maichel Guler, who is also our chairperson for our
silent auction. Todd Haggart, Lisa Wheeler, Alice Senechal, Paul Richard, J. Philip Johnson, Jack McDonald, Christine Hogan, Judith Howard,
Dann Greenwood, and last, but certainly not least, Sandi Tabor is our
secretary-treasurer. She keeps us on track. She keeps me in line. And
makes sure that we're speeding ahead at full speed.
As a reminder to everyone here tonight is the North Dakota Bar
Foundation reception. It is from 6:30 to 7:30 this evening. I think it's
the Lamborn Room. We will be having our silent auction. It's a fun,
fun event to go to. Additionally tonight we have a special award that
we're giving out. So please, please come and join us tonight. We will
have a good time. And it's right before our banquet. So it's a great
way to start the evening. Thank you. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Karen. During the last
year a special committee of the supreme court has been evaluating the
public's trust and confidence in the judicial system. Here to provide
more information about the committee's activities is Justice William.
Neumann. Justice Neumann. (APPLAUSE)
JUSTICE WILLIAM A. NEUMANN: Thank you. Happy birthday
to us. Let me start by telling you or perhaps reminding you that the
judicial authority is a very fragile and illusory thing. It may seem
awesome to those that confront it, but the fact is, it exists and can continue to exist only so long as the people, the public, agree that it exists,
and agree to be bound by it. If the public's faith in the judicial system
shall disappear, then so shall the power of the system to do the job for
which it was created to provide a safe, peaceful, fair and effective means
to resolve the disputes that arise in every society, and to safeguard the
Constitutional rights and liberties of the American people. The public
faith in the judicial system rests in the public trust and confidence in the
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system-a system that includes both judges and lawyers. Both nationally
and locally, that public trust and confidence is being eroded today and
has been eroded by a number of agencies, factors and conditions.
North Dakota's Committee on Public Trust and Confidence was
established last fall as part of a national project sponsored by the Conference of Chief Justices and the ABA to gauge the public's perception of
the court systems, and to identify issues affecting the public's trust and
confidence in the courts. Our state committee also forms the basis for a
long-term effort by the North Dakota judiciary to learn more about the
needs of our own citizens and users of the courts in the area of court
services, and to determine how to most effectively meet those needs. The
members of the committee, appointed by the Chief Justice to represent a
broad spectrum of interests and experience, have studied and discussed
numerous factors that have been cited as contributing to the decline in
the public's trust and confidence in the courts. That assessment, and an
identification of methods for dealing with perceived problems, will
continue over the coming months.
The committee first met in November 1998 to review information
assembled by organizers of the national project. The National Center
for State Courts has served as a clearing-house for gathering information
developed in various states over the past several years through entities
similar to our own committee. This information established a number of
general categories of issues that were consistently present in the studies
conducted in other states. Numerous sub-issues were then identified
within each general category. And at its first meeting in November, the
committee began an assessment of issues and sub-issues in light of North
Dakota's experience. At its second meeting in December, the Committee refined the issue categories and sub-issues and began the task of
establishing the priority of concern of the various categories and
sub-issues, and identifying possible methods and strategies for addressing the issues. At its third meeting in March 1999 the committee
continued to refine issues and strategies and then turned to an initial
assessment of how the strategies could be implemented and which
strategies were of highest priority or could be readily achieved over the
short term.
Following its review of the issue categories and sub-issues, the
committee rejected some of the issues identified nationally as not being
relevant to or of pressing concern in North Dakota. The committee also
added or modified issues to reflect North Dakota's own cultural and
professional experience. The committee's efforts were then submitted as
part of the national project, which culminated in a conference in May in
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Washington, D.C. Part of the purpose of that conference was to identify
ways to address issues of public trust and confidence on a national level.
Let me summarize the issue categories reviewed by the committee,
listed in the committee's order of concern, and the strategies the
committee has identified so far. And let me emphasize that they are not
issues identified by me, or by my colleagues on the bench or at the bar.
These are issues identified by twenty North Dakotans from a variety of
backgrounds.
The number one issue, the primary concern, was barriers to public
access to the courts, an issue that touched broadly on matters like the
cost of litigation and the complexity of court procedures.
The
committee divided these issues into three groups; gateway barriers,
representation barriers, and physical barriers.
Gateway barriers include fear of the system and the process, the
complexity of court procedures, access to representation, system underfunding, and difficulties experienced by pro se litigants, non-English
speakers, and those from other cultures. These are barriers that not only
hinder a clear understanding of the judicial system, they also fundamentally compromise people's ability to use the system effectively. Strategies identified by the committee to address these issues include simplifying language and forms, providing information about court protocols
and processes, exploring technology like videos and kiosks to maximize
accessibility and service, and even providing interpreters and in some
cases on-site representatives to assist people experiencing difficulties.
Representation barriers include not only many of the communication and information problems that were identified as gateway barriers,
but also, in the committee's opinion, the costs of litigation, particularly
in domestic law cases. Strategies considered by the committee include
providing more information about lawyers, generally, and areas of
representation to increase public knowledge, providing more information about the state bar's lawyer referral service, and any similar services
that may exist, and helping the state bar to encourage more pro bono
legal services, and possibly providing a simpler, more accessible system
for nonlawyers. And as a parenthetical I should point out that selfrepresented litigants are a growing phenomenon, both across the country
and this state, and fair treatment of them constitutes an increasing burden
for the trial courts of North Dakota. Dealing with that phenomenon is
becoming a serious challenge for us.
Physical barriers are the most basic kind and include things like
inconvenient court hours, location, parking, facility access. A special
concern for North Dakota, in light of the impact of court unification, is
access based on geographic location. The committee has concluded the
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declining number of judges and the impact on availability should be
monitored, and an analysis of judicial system resources and how those
resources are allocated should be conducted.
Number two item, second most serious one in the eyes of the
committee in terms of priority, was failure of education. It touches on a
variety of issues related to education effectiveness, the availability of
information about the courts, and the lack of clear understanding about
the judicial dispute-resolving process. The committee early on concluded it wasn't the educational system itself that's failed, but rather the
information that's produced in civics and government classes as being
lost by people as they transition from students through adolescence and
into adulthood. Strategies identified by the committee include educating
users of the court system, providing a resource person on-site to provide
information and respond to questions, and, most importantly, the greatest
emphasis from the committee was involving the judiciary itself in
providing information to the public in a variety of ways.
Third item was system process. Includes abuse and manipulation of
the process by lawyers and clients, lengthy and complex processes, access to judicial services in rural areas again, and allocation of system
resources, and the lack of system certainty such as uniform practices and
procedures. Strategies suggested included exploring alternatives to the
adversary process in certain kinds of cases, for example, domestic cases,
establishing uniform practices and procedures generally, and specifically
with respect to domestic relations cases. There was a lot of committee
concern about domestic relations cases.
Number four item on the list, lawyers, the prominent role that
lawyers play in the judicial process, the public perception-or misperception--of that role, including the perception that truth and justice are
often sacrificed to winning, that lawyers often engage in unethical or dishonest behavior, and that there is an inadequate policing of lawyer misconduct. The Committee suggested providing more education about the
lawyer discipline process to ensure public awareness, and providing, this
one will be very popular here, providing more judge control during the
legal process, including behavior during depositions.
Fifth item was lack of civility, integrity, and professionalism, including disrespectful treatment of crime victims, inappropriate judicial temperament, and insufficient sensitivity or empathy for those who use the
judicial process. Strategies considered included encouraging self-awareness on the part of judges and court staff about their impact on civility in
the courthouse, establishing an "informal" process to address minor
issues of judicial conduct or temperament, and reviewing the possibility
of establishing a judicial performance evaluation program.
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Six was impact of the media in all of its guises, including media
misrepresentation of court decisions, "creating" stories to fill court beat
sections of newspapers, TV court programs like Court TV and Judge
Judy, the negative portrayal of lawyers and the legal profession in
dramatic series, and the distorting effect of televised court proceedings,
and televising just portions of court proceedings, and the sensationalizing of trials.
The committee was of the strong opinion that media influence can
only be offset by competing, well-developed information. Strategies considered by the committee include establishing the judicial system generally, and judges particularly, as an important source of information for the
public and the media, providing informational programs on TV via
community access or public television, and educating reporters about the
judiciary and the judicial process generally.
Seven is perception-there are only ten of these. Hang in there.
Seven is perceptions of bias in the system against the poor and persons
with disabilities and in favor of rich and powerful interests. Also bias
based on race, ethnicity, or gender. The committee has considered the
possibility of conducting cultural and race bias studies similar to the
recent study of gender bias in the courts and, through education and
system policy, encouraging self-awareness about biases.
Eight is societal well-being and turning on public perceptions about
criminals released on technicalities, lenient and inconsistent sentencing
with respect to juveniles and adults and inconsistent sentencing of
minority offenders, and ineffective or inadequate responses to certain
kinds of cases, like domestic relations, juvenile, and low level offenses.
Strategies identified by the committee include providing an explanation
from judges about sentencing or case disposition; involving judges,
state's attorneys, and others in providing information to community
groups and establishing a mechanism to ensure that complete, shared
case information is available to the judge to ensure awareness of related
charges when a criminal defendant appears in court.
Number nine is problems with jury service, and concerns about the
lack of advanced warning about possible jury service, discourtesy, lack
of concerns for juror needs, inefficient use of juror time after the
summons is issued, and inflexibility about the choice of when to serve.
Strategies include gathering information through juror exit questionnaires to determine juror concerns about treatment, and so on, exploring
methods of explaining the importance of jury service, exploring ways of
easing the burdens associated with jury service, things like time away
from work and child care.
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Number ten, I'm delighted to see it at the very end of the list, the
bottom of the priorities, integrity of the judiciary and the judicial process. It involves concerns about the quality of the judiciary and the
judicial system, and the effect on judicial decision-making of being
involved in the election process. Strategies considered by the committee
for addressing these concerns include providing more information again
about judges and the impact of the Code of Judicial Conduct on judge
election activities, providing more information about the judicial discipline process to ensure public awareness, and considering the establishment of a judicial performance evaluation program.
The common threads running throughout the many issues and
strategies reviewed by the committee are information and education.
Many people are intimidated by the judicial process and all the institutional trappings that accompany it. As a result, many have become
alienated from the courts and have lost their understanding of it or have
misperceived the role that the courts must fulfill in a free society. At the
same time, courts are being held accountable in new ways for the "services" that they provide. Policymakers and the public are critically
evaluating the effectiveness of the judicial process and are expecting
continuing improvement. The judicial system bears a significant burden
in ensuring that the judicial process is adequately and accurately understood, and in ensuring every opportunity is exploited to improve system
performance.
The Committee on Public Trust and Confidence will meet later this
summer at the national conference. The information will be analyzed in
light of the issues and strategies already identified and further refinements will be made. The committee will then, at some point in the near
future, submit its report and recommendations to the Supreme Court.
Chief Justice VandeWalle has made clear that the committee's activities
are not to be considered a mere prelude to the national conference
recently completed. Rather, the committee's work will be part of an
ongoing, long-term effort on the part of North Dakota's judiciary to
cultivate and nurture the trust and confidence of the state's citizens in
their court system.
And just as a matter of some curiosity you might want to know who
are these twenty people who presume to tell us so much about our system. They include Sister Thomas Welder, President University of Mary,
and a member of the Board of Directors of MDU; Dick Weber, the
Executive Director of the North Dakota Mental Health Association; Mike
Unhjem, President and CEO, North Dakota Blue Cross Blue Shield, now
the Meridian Companies, I guess; Sandi Tabor, Executive Director, State
Bar Association of North Dakota; Connie Sprynczynatyk, Executive
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Director, North Dakota League of Cities; John Risch, railroad engineer
and a member of the United Transportation Union; Betty Mills, many
things, but I have her listed as a journalist; State Senator Tim Mathern;
Bill Marcil, the President of Forum Communications, Cynthia Mala, the
North Dakota Commissioner of Indian Affairs; State Senator Stan Lyson,
former Sheriff of Williams County; Max Laird, NDEA President; Yvonne
Kroll, formerly the Director of the MedCenter One Foundation here in
Bismarck and presently the Director of Major Gifts and Plan Giving,
MeritCare Foundation in Fargo; Mike Jacobs, Editor of Grand Forks
Herald; Dennis Hill, Executive Director, North Dakota Association of
RECs; State Representative Kathy Hawken; Joel Gilbertson, the Executive
Vice-President and General Counsel, Independent Community Banks;
Jesse Cooper, Executive Director of GNDA; Marlene Brisson, an articulate graduate student and consumer of judicial services who has had
occasion to obtain domestic violence protection orders. And as I mentioned to the Board of Governors, there is a great deal of story behind
that short sentence. And, finally, the Honorable James M. Bekken,
District Judge. Those are the folks who were talking to us. And this is
what they have had to say. Thank you. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Justice Neumann. One
of the hardest-working standing committees of the association is the
Ethics Committee chaired by Alice Senechal. Alice is here today to give
us an update on the committee's work and what she views as looming in
the future.
MS. ALICE R. SENECHAL: Dann and Sandi asked that I give a
snapshot of the work of the Ethics Committee. The mission of the Ethics
Committee is to help lawyers in interpreting and applying the Rules of
Professional Conduct to situations that they face in their practices. We
do that through issuing written opinions in response to specific requests
that we receive from attorneys across the state. In other words, we do
free legal research and we give free legal advice. But there are some
limitations that come with that, as you might guess. In order to get a
written opinion that specifically responds to a question that an attorney is
facing takes on average four to six weeks; rarely less than four, sometimes more than six. We have no fact-finding authority as an Ethics
Committee. We base our opinions solely on the facts that are presented
to us. And oftentimes resolution of a question under the Rules of
Professional Conduct depends upon resolution of a facted issue. So
there are some limitations as far as whether we can give a black-andwhite answer. And I expect that many times when people receive our
opinions they think, "Well, it wasn't quite as clear as I hoped it would
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be." But we do what we can to suggest alternatives to attorneys
depending on resolution of fact issues.
We issue opinions only in response to requests from attorneys who
are personally facing the dilemma that is presented. In other words, we
don't issue an opinion that says: "Is the attorney across the street acting
within the Rules of Professional Conduct?" And we deal only with
protective conduct, we don't issue opinions on whether something that
has already been done met with the Rules of Professional Conduct.
In addition to providing written opinions that are specific to the
questions that an attorney has presented we have developed over the past
several years quite a bank of opinions that we have issued. And we've
indexed those. So we are now at a point where we are often able to assist
attorneys by giving them copies of opinions that we've issued to other
people that provide some assistance a little bit more quickly than getting
an opinion issued specifically to an attorney. We hope that we'll have
that available through the association's web site once that is off the
ground. Right now existing opinions can be accessed through the bar
association office.
The committee gets requests for opinions that really deal with all
areas of the rules. And the bank of opinions addresses most areas of the
rules. Probably the single area where we get the most requests is in the
area of conflicts. Those tend to be quite specific requests, but again
we're developing enough past opinions so that we probably can find
something that will be of some assistance to an attorney who is facing a
conflict question.
We have seen an increase in the number of requests dealing with
advertising issues that increases one of the factors that led us to make the
referral that led to the Attorney Standards Committee taking a look at
the advertising rules. Dann mentioned that in his remarks. We have
looked at advertising issues. We have struggled with them quite frequently because our advertising rules essentially say so long as something is
not false or misleading it is allowed under the rules. And since we have
no fact-finding authority we struggle with what we can do to assist a
lawyer in making sure that the advertising complies with the rules.
Lawyer advertising is an area that's getting a lot of attention in
other states. And there are some other states that have a little bit different mechanism for looking at lawyer advertising and looking at whether
it complies with the rules. Those are some of the factors that led us to
ask the Board of Governors to give some direction. And that led to the
referral to attorney standards. We of course are seeing some requests
that deal with the impact of computer technology in one way or another.
We have two pending requests right now, and both of them happen to

726

NORTH DAKOTA LAW REVIEW

[VOL. 75:701

deal with some aspect of the impact of technology; one has to do with a
law firm's web site, another has to do with using a commercial service
through a network as a backup system for a firm's files. So we'll have
those opinions out in a few weeks.
In addition to our services being free there's another advantage to
using the Ethics Committee. Under the Rules of Lawyer Discipline if a
lawyer acts in reliance on an opinion from the committee that action
cannot be the subject of discipline. One member a few years ago
referred to it as our "get-out-of-jail-free card."
If you think the committee can be of assistance to you in your
practice you can access the committee either through Sandi at the bar
association office or through the committee chair. And in a few weeks
that will no longer be me, that will be Mark Hanson in Fargo.
That's the work of the committee in a nutshell. If you have questions catch me later. Thanks. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Alice.
As she indicated, she will be finishing her term here as chair very
shortly. I know from being a member of that committee that she's been
a tremendously dedicated chairman. We trust and rely upon her sound
judgment and that's going to be sorely missed. I'd ask you to help us
thank her for that assistance. (APPLAUSE)
PRESIDENT GREENWOOD: During the 1999 Legislative Assembly the clerk of court integration program created a good deal of debate.
A bill representing a compromise between the clerks of court, counties,
judiciary and legislature was eventually passed. Here to review the
integration program and the implementation plan is Jim Ganje from the
supreme court. Jim.
MR. JAMES M. GANJE: Thank you. Well, this will clear the room
for sure. You have sort of heard the prologue and the epilogue of this
little drama from Dann and the chief justice. I think it would be an
understatement to say that, as the chief justice indicated, that the clerk of
court issue was contentious and it served as a lightening rod for an
enormous amount of discussion during the legislative session. What I
plan on doing, since I in retrospect so foolishly volunteered to draft the
legislation for the working group, will provide you just a very brief
summary of what this bill does and what it was intended to do by the
group. I will offer this very simple disclaimer, however, and that is that I
do not speak for or on behalf of the supreme court or the judiciary as a
whole. So if I manage to stumble my way into foolishness, well, that's
just me.
The genesis for House Bill 1275 was something that sort of occurred over time, evolved, as it were, and culminated with a legislative
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conclusion that the judiciary had reached a point where the clerks of
court should be considered as coming into the state system in one form
or another. I think it would be an understatement to say that that conclusion was led impetus by the action a couple of years ago, '95 session
precisely, by which the state sort of acquired several million dollars in
fee revenue from the counties, but with the ensuing pressure upon
legislators from county commissioners about the loss of that revenue and
trying to find some way of either returning it or offsetting the expense
of providing clerk of district court services. That whole discussion
ultimately culminated in a study being undertaken by the Interim
Judiciary Committee chaired by Senator Wayne Stenehjem. As they
approached the end of their study time it became absolutely crystal clear
that any kind of a proposal that suggested the elimination of clerks'
offices and the centralization of services was simply not acceptable to
anyone. And so the Interim Judiciary Committee referred the study to
the North Dakota Consensus Council with the able help of the bar association in an attempt to find a way out of this maze of conflict. That
consensus group consisted of lawyers, clerks of court, judges, county
commissioners. I'm forgetting somebody I know. Anyway, as I said, I
volunteered to do the drafting for them. And that was a mixed blessing
to be sure.
Essentially what House Bill 1275 does is it sets the framework for
state funding of clerk of district court services. And it does that by, overstating it a bit, slicing and dicing how you do it. The consensus group
was intent upon finding some way of balancing three things: 1) providing a mechanism to provide state funding for clerk of district court
services, that being long-considered something that the state should have
a financial responsibility for; 2) maximizing county decision-making
authority, because there was an intense concern about counties being
locked out of this process; and, 3) make sure that services were available
in every county in the state.
And what came out of that entire discussion which took place over a
fairly compressed time frame and about six or seven meetings was 1275.
And the core of it is in section 50. It's a bill of middling length, about
fifty or sixty pages. But the hot core is, one of my philosophy professors used to say, is like right in the middle of section 50 if you want to
go there. Begins with intent statement that effective judicial services,
including clerk of district court services, will be produced in every
county in the state. And then goes on to say that the supreme court, or I
should say the state, that is the supreme court, will have responsibility for
funding clerk of district court services. And here comes the slicing and
dicing of that. That can happen in a couple of ways.
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One, clerks of district court in a certain category of counties may
become state employees. And there will be associated staff that could
become state employees as well.
The second manner in which state funding is provided for clerk
services under the bill is that the state, that is the judiciary, can contract
with the counties to provide clerk of district court services with a county
employee.
Now the third option that's available to counties under the bill, and
the consensus group considered this as one that they could really not
exclude even though I suspect many counties wouldn't select it, is that
counties ought to be given the option to continue to fund clerk of
district court services completely at their own expense if they want to do
that. So that was a third option that's available in the bill.
How those options break out and who gets what is dependent upon
staffing standards. That is an analysis of how many full-time clerk
employees are considered necessary to provide clerk of district court
services in a given county. That staffing analysis was done preliminarily
by the Office of State Court Administrator. I won't bore you with the
details about how that analysis was worked out. But what it amounted to
was allocating numbers of employees to counties based upon case load
in those counties. And that was the number of employees that were
considered necessary for providing clerk of district court services. And
it's important to understand that clerk of district court services are
defined under the bill that are those services that are directly related and
identified by statutory rule to the provision of services. I'm sure most of
you know there are hundreds. I read them all. And there are hundreds,
believe me, of functions that clerks perform that have absolutely nothing
to do with the judiciary. And when the conclusion was reached that the
state should assume financial responsibility for providing clerk services
there was a corollary conclusion that that funding should not extend to
things that were not related to support of the state judiciary.
So that leads to the second part, and really the largest part in terms
of length, of House Bill 1275; and that is the separation of non-court
related duties from court-related duties that clerks have under state law.
And there are a host of them; whether it's filing birth and death certificates, military discharge papers, supervising perpetual care cemeteries. A
to Z it runs the gamut. The consensus group conclusion was that those
duties would be transferred to the register of deeds as a first point, but
the board of county commissioners could designate another official to
provide those services if the board determined that that was an acceptable
thing to do. Again that was in line with trying to maximize the
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flexibility of local county decision making. So that is really sort of the
nuts and bolts of what 1275 does.
To bring it back to this forum in terms of what it all may mean,
assuming that the referral isn't successful and that it actually becomes
law and is implemented, what it may mean for lawyers and the practices
that you have and how your obligations and duties intersect with the
clerks of court, the answer probably is I think it is based upon what the
bill says and what it was intended to do by the lawyers, judges, clerks,
county commissioners and legislators that directed its drafting is not
much of anything at all. Clerks' services will continue to be available to
lawyers. You will have access to a clerk in every county. And the only
question is whether you will be in a county whether there is money
coming to the county via the state or whether the county will be one
where they have decided to fund clerk services entirely on their own.
As the chief justice mentioned, the implementation of the bill has
been delayed to April 1, 2001. Initially it was all supposed to kick in
January 1 of 2001. But the Legislative Assembly wasn't quite that
charitable with the money. So it is April 1, 2001. There are some
obligations for the counties in terms of selecting the options. They have
to notify the court by identified dates of which option they are selecting.
That will all be thrown into a contract if the referral petitions are successfully filed as the chief justice filed and that will have to be dealt with as
time goes on.
But in the interest of time that's really all I'll have to say. I think
that that's sort of what it does. You will no doubt hear, as many of you
probably already have, considerable amount of discussion about it. And
particularly as the referral drive heats up. But that's all I have at this
point. Thank you. (APPLAUSE)
PRESIDENT GREENWOOD: At this time then we're going to
move into the process of conducting our elections for president-elect
and the secretary-treasurer. Before we open that process I want to remind each and every one of you that may rise to speak from here on out
that it's necessary for the convenience of the court reporter to first state
your name.
At this time then I will open the floor for nominations to the office
of president-elect. And at this time the chair will recognize Mr. Jim Hill.
MR. JAMES S. HILL: Thank you, Mr. President.
For the record, my name is Jim Hill. And I am here with pleasure to
offer the name of my friend in nomination.
First of all, Justice Sandstrom, wherever you are, get that digital
camera ready, because Reichert's after me. And he's ready for prime
time on the web.
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Members of the State Bar Association of North Dakota, I'm pleased
to stand here today to place in nomination the name of Lester H. Loble
for the position of president-elect of the association. It is for me
somewhat of a somber occasion in at least one respect. It is the culminating event in the metamorphosis of Lester Loble, citizen of Montana,
into Lester Loble, citizen of North Dakota. No longer will we be able to
hold him responsible solely for all of the North Dakota jokes that are
being told by misinformed Montana lawyers and colleagues. Nor will
we be able to stand or able to seek him out with glee when we throw
those nasty, but entertaining stories of Montana's countercultural
revolution. No longer is he going to be responsible for Ted Kozinski or
the framers of the Montana Freeman Nation, nor of Ted Turner or Jane
Fonda for that matter. This takes an awful lot of entertainment value out
of a friendship, Les, and it's going to be tough as we go forward. But
there's a plus side. As he's evolved through the MDU corporate structure he's picked up that jovial, good-natured disposition that we all know
and appreciate coming from the corporate board room. I don't know if
all of you know, but Les Loble comes from a very distinguished family
of jurists in the state of Montana. His grandfather, the Lester Loble
Number 1, was a Montana judge of many, many, many years. His father
Henry followed that path, very distinguished judicial career. And his
younger brother Bruce holds a very honored position as water law judge
in the state of Montana. And then there's Les, who left Montana. It
may explain or kind of lead to some conclusions of what happened. Les
Loble brings to the position of president-elect of our association a
number of tremendous qualities. He is a good and a generous person, as
you all know that have had a chance to see him. But given the fact that
he's chosen Ron Reichert and myself to nominate him lays open question as to his abilities to attract very close friends and confidants. Or else
he dares to take that reputation in place of that risk. Les Loble is a very
hard worker in bar activities. He has been around for a good ten or
twelve years in our association. And we as his friends have done what we
could to dust off the edge of what some might seem as a bit of stuffiness.
But he is one of those fellows who is always there to do what needs to be
done. Les Loble is fun to have as a friend because when I stand next to
him in contrast I kind of look like the wild and crazy guy. He is a
generous fellow. He brings that to the office as well. My favorite story
epitomizes the generous nature of this man. Several years ago as a gift
to his wife he bought a beautiful red Sebring convertible. A beautiful
machine. He was so nice and generous he drives it virtually every other
day afterwards to make sure it's in tip-top condition for her.
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Les, I have been told by the executive director that we limit these to
five minutes. I'm going to do the best I can. I'm kind of struggling for
more positive information to throw out. But unfortunately most of it was
censored before I got up. Les Loble has hidden from us only one thing
that I think we need answered somewhere along this vote. How can he
be Lester Loble to never be known as Lester Loble, Jr.? I think he wrote
an explanation. Somewhere along the way I'm going to find that
explanation. Members of the association on a serious side I treasure my
friendship with Les Loble. I have always been amazed at his drive and
his imagination when he embraces a project. I was not surprised at all to
see how intense he was in his work in the state of Montana. He has
embraced North Dakota. He has stepped in and he has volunteered in
virtually every facet and aspect of our association. He has proven a
reasoned voice on the Board of Governors. He is an individual of high
integrity and he will serve us well as president-elect. I am delighted to
offer his name to you. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Jim. I was going to ask
if there were any persons who wished to second the nomination. It
appears that there is. With a certain degree of trepidation the chair
recognizes Ron Reichert.
MR. RONALD A. REICHERT: Mark, if you take this down you are
never getting another job.
You may wonder why a bottom-feeding lawyer from Dickinson is
giving a seconding nomination to a vice-president of a company listed
on the New York Stock Exchange. The reason is that I strongly agree
with Lester's positions and his thoughts about the bar association. First
of all, if you'll look at his resume he is a male secretary. Now that is
going to propel us millenniums through the gender barrier in this bar
association.
Now you have got to live kind of close to Montana to understand
these folks. My friend Irv Nodland called me one day. You may
remember that a few years ago there was'a young man from Montana
who had an onerous arrangement with a sheep at the Dakota Zoo. And
he came back again. And the Bismarck police being just on top of the
situation, and also being wintertime him leaving tracks, caught him
coming back for a second occasion. And Irv called me up and asked me
if being from Montana whether this kind of charge was a defense. And
we found out that checking the books it was an affirmative defense.
If you look at his resume, it's unbelievable. I mean the man is a
scholar. His writings. We have here-got to get this right. You are still
doing that? Okay. He has one of the finest articles in the Montana Law
Journal called "Finding Your Way with Map and Compass to the
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Courthouse." Another excellent article is "The Testing and Care of
Snowshoes." That is Course 103 at the Montana Law School, I think. A
very, very short article entitled "Wines in Montana." His resume, he was
listed as an outstanding young man in Montana. Now that's kind of like
winning the spelling bee in Crosby. He's very-he's not just-you
know, Jeremy, I mean he's just not sitting there in the board room.
MR. HILL: Renaissance man.
MR. REICHERT: Absolutely. He owns a company called High
Country Adventures. It's an organization sponsored by normal-I
won't do that one. He founded-he founded The Helena Industries,
which is a sheltered workshop for mentally, physically developed handicapped persons which employs ninety-four percent of the people of
Montana. But there-it's his positions that get me. I mean, folks,-not
that one.
Brothers and sisters of the bar, I have got to ask you if you can't
agree with this. Is Lester going to allow the judicial bureaucracy to
continually impede justice? No. Is Lester Loble II going to allow this
association to become bogged down in minutia and trivia? No. Is Lester
Loble II going to allow the judicial bureaucracy to further burden the
search for justice? No. Is Lester Loble II going to allow the utility
companies to steal food from babies' mouths? No. Is Lester Loble II
going to allow the tort reformists to close the courthouse doors to the
injured? No. But, on a positive side, he's going to fight for judicial
sense, discretion in sentencing and stop the prison budget from
exploding and becoming higher than the social service budget of North
Dakota. He's going to fight and allow court-appointed lawyers to make
a decent living fee. He's going to fight for the increase in judicial
salaries so that judges can keep their Cadillacs and their spouses can
keep driving their Lincoln Navigators.
Now based on these positions to scholarly writings, and his vision
for the state bar association, I proudly second the nomination for Lester
Loble II for the office of president of the association. And may God
have mercy on us all. (APPLAUSE)
MR. REICHERT: I look forward to my appointment of the oneman cleanup committee after the next annual meeting.
PRESIDENT GREENWOOD: Well, it does say on the script I'm
supposed to say, "Thank you, Ron." Are there any other nominations
for the position of president-elect?
Are there any other nominations? Are there any other nominations
for the office of President-elect? Hearing none, I would entertain a
motion to close nominations.
MR. C. NICHOLAS VOGEL: Nick Vogel, Fargo. So move.
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PRESIDENT GREENWOOD: Since we have only oneMS. SARAH ANDREWS HERMAN: Second.
PRESIDENT GREENWOOD: Details. Since we have only one
person nominated for the office I will entertain a motion to suspend the
rules and elect Les Loble by unanimous acclamation to the office of
President-elect.
MR. CALVIN N. ROLFSON: So moved.
PRESIDENT GREENWOOD: Is there a second?
MR. CALVIN N. ROLFSON: Second the motion.
MR. JOHN C. KAPSNER: John Kapsner makes the motion.
PRESIDENT GREENWOOD: Thank you very much.
At this time, then, all in favor vote for the motion by stating "Aye."
All opposed? (Minor) "Aye." I'm going to declare that the motion
has been approved. (APPLAUSE)
PRESIDENT GREENWOOD: I was going to note that Les would
like an opportunity to speak to the association. And I'm guessing that
he has much to say.
MR. LESTER H. LOBLE II: I just want to thank you all. Particularly I want to thank my friends who made those speeches. But why I
want to thank you is that I'm glad I'm not the first person to lose an
uncontested election.
I look forward to this year. This is something I've wanted to do for
a long time. Circumstances are such that I can do it this year. And Paul
Richard is going to be a great act to follow. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Les. I will now open the
floor to nominations for position of secretary-treasurer. And I will
recognize Birch Burdick. Did I get this out of order?
MR. BIRCH PETERSON BURDICK: Doesn't make any difference.
Thank you, Dann. My name is Birch Burdick. And I'm the Cass County State's Attorney. And I'm here to nominate Tim Hill as secretarytreasurer for the SBAND organization. Now I have practiced law with
Tim for several years prior to being elected last fall to state's attorney.
So I've had an opportunity to know quite a bit about Tim. And before I
share with you some of the thoughts I have I want to share with you
instead a story. And you will understand why in a moment. And here's
the story. Young minister just completes his training and has his first
assignment to a church in western North Dakota. The minister who's
been there has retired and is gone. He arrives on a Monday and begins
to prepare for his Sunday sermon. And he sits down and figures out the
message that he wants to deliver. And then he goes in search of himself
to support that, in search of the exact sermon he wants to give, and in
search of the Bible verses that will be supportive of that. And he
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practices it and studies it and becomes very comfortable with his sermon
and he awaits Sunday. When Sunday shows he waits at the front of the
church at 10:30 to see who is going to come. He waits behind the curtain. There's not a soul there at 10:30. At 10:45 still not another soul.
At five minutes of the hour nobody's there. And he's worried. One
minute before 11:00 when he's to give his sermon one crusty old
rancher walks into the church and sits down as many of you I can see
would do in the very last pew at the back of the church. Is that any
better? So this one crusty rancher sits in the back pew of the church and
the minister is faced with a decision. He has worked on this sermon all
week long. And he has one person out there. Does he deliver the sermon? He thinks to himself, "I have been called to this task. This is my
job. I can't help it if there is one person out there. I'm going to give
my sermon." And he steps out and does it. And he does it with
aplomb. He has the spirit, the energy, the drive. He delivers the message
and it's exactly the message he wants to deliver. They sing the hymns,
he gives the Bible sermons-Bible quotations, he gives his sermon. And
he is content with the job he's done. And at the end of the hour he
decides, "This is a sort of informal situation. Why don't I go back there
and introduce myself to this one person who's come to the sermon."
And he does. And he walks proudly to the back of the church and
introduces himself to this crusty old rancher and says, "How did you
like my sermon?" And the rancher picks the toothpick out of his
mouth and he says, "Well, I'll tell you. When I go out to feed my cattle
and only one cow shows up I don't dump the whole load." Now the
reason I tell you that story is because I practiced law with Tim Hill for
several years. And I could dump quite a load on you about Tim, but
I'm deciding not to do that following the advice of that rancher. Instead
I'll give you just a little information about Tim.
Prior to becoming an attorney, Tim was a journalist. He was both a
reporter and an editor at a couple of different newspapers. He then felt
the calling of law, went to law school, and has been practicing law in the
Fargo area since 1987. Tim practices a variety of things; kind of a
general practice, but in real estate, in probate and estate planning and
bankruptcy, in civil litigation, and does a lot of lecturing and employment law. And I have had a chance over the years of working with Tim
to appreciate the spirit that he brings to his work. And the sense I get
from Tim is that he sees it as more than a job, but as an opportunity to
bring honor and dignity to the profession. And I appreciate that about
Tim. He's been a great resource for me. Law came to me as a second
career. I appreciate getting the opportunity to talk with Tim about various aspects of my practice. And he was a great resource. And generous
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with his time. Now we heard earlier, I forgot to mention, he's a member
of the Minnesota bar and North Dakota bar and has been on the
Information and Services Committee. He is now in the state bar association. Now we heard earlier Dann was talking about how lawyers need to
be well-rounded individuals and how that helps the profession and their
community. And Tim is that person. He and his wife Angela are raising
two young children. He is a dedicated family man and has been giving
to his community. A member of various organizations within the Fargo
area and past president of the community theater where he had an
opportunity earlier stages to exercise that element of ham which is in
each one of you.
There is something else that I heard today when Steve Johnson the
present secretary and treasurer was talking about his report. And he was
able to give us good news in saying that he hoped this organization
would continue to be able to give good news in that regard. And I think
that Tim due to my training is uniquely qualified for that, and here is
why. Last fall I ran for election as state's attorney. And for those of
you who have been through elections maybe you know this. If you
haven't, let me share a thought with you. When you're in the midst of a
contested election which you appreciate is good news, well, other news is
mostly unwelcome, Tim on the other hand saw his role as a meaning of
miserable news. And he would come into my office, poke his head in to
me in the morning and say, "Birch, I just got a chance to hear a little of
the talk radio. And they are absolutely defaming you on talk radio."
"Thanks, Tim." He'd come in and he'd tell me, "You know, your
opponent has got ten exceptional billboards and they are all in great
locations." "Thanks, Tim." "Birch, your feet are too big, your socks
don't match." Whatever it was that day he'd come in with this news.
And in time after my explaining to him that that was not the most welcome news and what I appreciated was good news. With care I trained
him. And in time as the election wore down he came and would deliver
to me good news. Here's why that's important. Because Steve was
talking about how it's important-how he hoped that the secretarytreasurer could continue to bring good news to this organization. I feel
firmly after all the training that I have given Tim that he will bring to this
organization good financial news regardless of the facts. So with that
lead-in I now take the opportunity and with pleasure nominate Tim Hill
for the position of secretary-treasurer. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Birch. Is there a second
to the nomination of Tim Hill? Chair recognizes Steve Johnson.
MR. STEVEN ANTHONY JOHNSON: Thank you. I would like to
second the nomination of Tim Hill for the position of secretary-treasur-
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er. Tim is a dedicated lawyer who will conscientiously carry out the duty
of secretary-treasurer of the state bar association. He will work hard for
our association. He will do a good job as the secretary-treasurer. There
is of course one potential downside to Tim's candidacy, he's related to
Jim. They are brothers, of course. But please, please, do not hold that
against Tim. He can't help it. He was born into the family. It is not his
fault that he's related to Jim.
Seriously, though, Tim will do a great job. I would be very proud
to have Tim follow me in this position as secretary-treasurer of the state
bar association. And I urge you to vote for Tim Hill. Thank you.
(APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Steve. Are there any
other nominations for the position of secretary-treasurer? At this time
the chair recognizes Mike Daley.
MR. MICHAEL FRANCIS DALEY: Mr. Reporter, Mike Daley
from Grand Forks, North Dakota.
Mr. President, members of the bar, after hearing Jim's nominating
speech and Ron's second I was wondering what they would do if they
had to make a nominating speech in a contested election. Given the
hour and the number of items we still have on the agenda I'm going to
keep this short. It is my pleasure to place in nomination for office of
secretary-treasurer of this association the name of Grant Shaft. Grant is
a third-generation lawyer from Grand Forks. His grandfather, Harold
Shaft, was mentioned in Dean Davis' remarks at the UND luncheon this
afternoon as one of the initial fundraisers for the UND law library. His
father John was a longtime practitioner in Grand Forks. And Grant
practiced with him until John's death in 1997. Grant was admitted to
practice in 1986. He is licensed in North Dakota and Minnesota, state
and federal court. His practice is mainly in real estate areas, in title
insurance. In his thirteen years of practice he has served this Association
and the state in several ways. I think he would take that service to
another level if he's elected to the office of secretary-treasurer. He's
served four years in the legislature when he was a young lawyer here in
North Dakota, serving on the House Judiciary Committee. For two years
he served on the Executive Council for the Young Lawyers Division of
the ABA as a representative from North Dakota and Minnesota. For the
past eight years he's been on the North Dakota Title Standards Committee, and for the past six years and currently he has served as the chair of
the Real Property, Probate, and Trust Section, which is one of the largest
sections of this association and responsible for putting on the session, the
CLE session, in November each year. He's also a member of the CLE
Committee, and has served on the Legislative Committee in the last
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legislature. That committee, if you're not aware, helps Sandi keep tabs
on legislative bills that are before the legislature so that we can have our
views known; either support, oppose or no position. And all of these
things are very important. He and his wife Jackie have two children.
And I believe that he would be a great addition to the Board of Governors. And the enthusiasm that he's shown and the work that he's
produced to the association in the past would be welcome. And I would
urge you to support him in this election. Thank you. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Mike. Is there a second
to the nomination of Grant Shaft for the position of secretary- treasurer?
Chair recognizes Cal Rolfson.
MR. CALVIN N. ROLFSON: Thank you, Mr. President. For the
record, my name is Cal Rolfson from Bismarck. I am pleased to second
the nomination of Grant Shaft for the position of secretary-treasurer of
the North Dakota Bar Association. Grant is a law maker, is a state
legislator, he is a law interpreter as a lawyer, of course, he is a law advocate as the state bar association seminar speaker on many occasions, he is
a law leader. As the chairman of the State Bar Association Title Standards Committee he is experienced. He's dedicated. He's cordial. And
perhaps more important than any of these in my view is the fact that we
all as lawyers have licenses. We have authority by virtue of our license.
I believe Grant carries along with many of us a higher authority than
that, and that is the authority of competence. He's an extremely competent lawyer, a very gifted personal individual. He has high qualities that I
think qualifies him for this position. And so I'm very pleased to second
the nomination of Grant Shaft. He is a worthy opponent. Hill is a very
lofty name in North Dakota, as we know in the bar, Shaft is a name with
depth. Thank you very much. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you, Cal. The election proctors will now distribute the ballots. I would ask that you please mark the
ballot, fold it and pass it to the center aisles for collection by the proctors. We will receive the results and report them to you at the end of the
meeting.
In order not to depart too much from the schedule we're going to
move along. At this time the chair will entertain a motion to dispense
with the reading of Resolutions Number 2, 3, and 4 and unanimously approve these resolutions which are included in the agenda material.
HONORABLE ROBERT O. WEFALD: So move.
MR. TIMOTHY P. HILL: Second.
PRESIDENT GREENWOOD: It's been moved and seconded. I
think moved by the Honorable Robert Wefald. And I didn't catch theMR. TIMOTHY P. HILL: Jim Hill.
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PRESIDENT GREENWOOD: Jim Hill. All right. Is there discussion? Hearing none, all in favor vote "Aye." Opposed? Motion
carries.
Now in light of the anticipated debate I will ask Paul Richard to read
to you Resolution Number 1. Paul.
PRESIDENT-ELECT RICHARD: Resolution Number 1 Jury
Deliberation Procedures.
WHEREAS, the supreme court's Joint Procedures Committee has
made several changes with regard to civil jury participation in trials
during the last two years, and
WHEREAS, the Committee considered at its May meeting the
adoption of an amendment to the North Dakota Rules of Court to allow
pre-deliberation discussions by jurors, and
WHEREAS, the State Bar Association of North Dakota recognizes
the importance of improving the jury system, but questions the justification for allowing pre-deliberation discussions by jurors, and
WHEREAS, the State Bar Association of North Dakota believes predeliberation of juror discussions may, 1) facilitate premature conclusions
regarding the case; 2) diminish the jurors' receptiveness to jury instructions; and 3) shift the burden of proof from the plaintiff to the
defendant, and
WHEREAS, the State Bar Association of North Dakota believes the
current jury deliberation process adequately safeguards the interests of
both parties in a civil action.
NOW THEREFORE, BE IT RESOLVED, that the State Bar Association of North Dakota urges the North Dakota Supreme Court to maintain the integrity of the jury deliberation process by refusing to adopt
the proposed amendments to the North Dakota Rules of Court regarding
pre-deliberation by jurors.
It is important to clarify that the Board of Governors has not
endorsed this Resolution.
PRESIDENT GREENWOOD: Thank you, Paul. We're going to
recognize an individual to speak to this issue. Before I do that, however,
before we do that, I wanted to make sure that apart from the people that
take the primary position, those of you that rise to speak to the issue
we'd ask that you use the second microphone in the back of the room.
As you can see, we had a problem with one of the others. At this time,
then, the chair recognizes Mr. Ron McLean who will provide background regarding the issue of pre-deliberation jury discussions. Ron.
MR. RONALD H. MC LEAN: I think all of us have a nightmare
occasionally that relates to your college days. I went to a Big Ten
university. And my nightmare is I can't find where the final exam is.
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They keep moving it. But another nightmare I would have would be if I
walked into my college undergraduate classroom or my law school
classroom and the instructor told me that during the year he wasn't sure
how long the class would last, I wouldn't be able to take any notes, there
would be multiple instructors, the rules would not be told to me, there
would be no discussion allowed, no questions allowed, information
would come to me in a random order in bits and pieces, there would be a
final exam that I would have to agree on all the answers with my classmates, and I will not be told what the answers mean.
Now that truly is our jury system. And it needs to be fixed a bit. I
want to talk a little bit about jury reform in general before we talk about
the specific resolution. And I will go through with the three jury forms
that have already passed our rules and are in our rule book and then
we'll talk about the jury discussion rule.
About three years ago the North Dakota Supreme Court sent Judge
Bob Holte, Ted Gladden and me to Arizona. Arizona is where all of
these reforms first came about. And it was a very interesting program.
And the reforms have come out of Arizona, have moved to California,
have moved to Minnesota, have moved to the ABA, and have moved to
the State Court's Administration Group that comes here and speaks
often, Tom Musterman. And some of the reforms that have already
taken place are note taking, notebooks, questions in civil cases. I already
know that there are trial judges in this state fooling around with the order
of trial. And I mean that in the best way. There are plenty of judges
that are beginning to give the substantive really important instructions
first and are allowing-and we now have a jury impasse instruction, too.
The issue now is really the jury discussion issue. Well, I believe that
in a civil case I don't know that we're searching for truth. And I don't
know what truth is. But I do know that I think the jury system is a fair
way to resolve disputes. And I believe that these reforms make sense
because it makes the system more fair. I know that change is an ordeal,
especially for my very good friend John. And I would urge that I do
want to keep what is best, but I think there are some change else that the
are needed. And the changes that we have done I think are regulated
and are to give regulated and structure power to jurors. I think those of
us that have been involved in the end of court recently where jurors have
come and spoke cannot leave those meetings thinking all is well. Who
wasn't scared out of their pants to hear those Bismarck jurors who gave
million dollar verdicts talk about what contempt they had for the courtroom, the judges and the lawyers? These were teachers and civil servants
who scared us all. They were ready to move to Jordan, Montana. And I
don't think that's an exaggeration for anyone that was in that room and
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heard those people. In Fargo we didn't hear quite as much anger, but
we heard a college instructor tell us that the instructions were a waste of
her time, the closing arguments taught her nothing, and helped her little.
We just can't sit here thinking that all is well. The traditional myths
just are not working. We have been studying this long. The ABA section in litigation released a report in 1989. Its report was that many
jurors are confused, they misunderstand the instructions, they fail to
recall the evidence, and they suffered enormously from boredom and
frustration. I love the poem that one of the jurors wrote in this study.
"Oh, give me a break, just a ten minute break, when I don't have to sit
and listen to this shit. Oh, give me a chance to get up and dance. For
it's such a bore, I long for the door." Change is needed.
And I've handed out some materials and Gary Raedeke's materials
if you don't have them. It's in the blue book. Sandi just asked me to
kind of go through what we have already done in joint procedures and
in the supreme court. And we have already adopted rule 6.7 which allows jury note taking. But again our rules are not mandatory. These do
not tell any trial judge what he has to do or she has to do. She may
allow them.
The next one is questioning by jury. Again a trial court may allow
this. And it's only in civil cases. We're all very-you know, we know
that it's the state's job to prove the defendant guilty, and it isn't the
juror's job. So we limited rule 6.8 to just civil cases.
Allowing questions by jurors, and I know this is happening and I
know it's working, we also came up with rule 6.9. Because you are
going to talk about jury reform, what would make jurors more mad than
to not be able to come to a decision? And we thought that rule 6.9
assisting jurors at impasse, they can tell you now what exactly their
problem is. And the judge can direct the lawyers to present further
arguments so we don't have impasses.
Well, those are the things that have been accomplished and I think
we have probably accomplished a lot. And I think my good friend John
voted for most of these. So I won't tease him too hard later.
Now the issue today is jury discussion. And let there be no doubt
that this is not any type of mandatory or strong rule. It would require
every side in the case to agree to the jurors being allowed to discuss the
case, not deliberate it. And even if all the parties agree it's still up to the
judge. So this is not going to be forced on anybody. Can't we begin
the effort to reform with at least, if the parties can agree and the Judge
can agree in the right case, to allow jury discussions. I think jury discussions make sense. I think we all know the vagaries of eyewitness perception. Why do we think that jurors listening are going to be any more
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accurate? And again it's just discretionary. It takes the agreement of all
the attorneys involved. I think in a long complicated case it's a good
idea. In a short case we should stay with the status quo. The discussions
can easily take place in the jury room. There are jury rooms almost
always available. It might lengthen the trial. You set aside five to ten
minutes in the morning, five to ten minutes in the afternoon, let them
discuss, not deliberate. And this is not proposed for a criminal case.
There is no data that confirms that this favors the plaintiffs or the defendants. And the data shows the jurors do talk now. Let's face the truth.
They do talk. The studies show that two-thirds of the time they speak.
But really what the data shows is they rarely ever deliberate, even the
jurors that are talking.
And I have put in these materials the outcome of the studies that
have taken place. And I'll get to that. But right now if jurors are talking
probably who's talking? Well, those that are disregarding the instructions. So what are we doing now? We're empowering the bad citizen.
That's an exaggeration, but I'll use those words. We're empowering the
bad citizen to talk. And there sits the good citizen listening to misperceptions, mischaracterizations, being done by a person who is violating
the instructions of the judge. It's gonna happen. Let's empower the
courts and the parties to be able to control it, and empower the good
citizens to be able to speak during these discussions. Now the old way I
call the deliberation ideal. And I guess there are basically two ideals
behind it; the goal is the jurors will not talk and that jurors will keep an
open mind. I believe that both assumptions are unsound. UCLA has
done a study of jurors in California. Forty-four percent of them were
talking within a half a day of the beginning of the trial. And they think
that is a small number, because who's going to-the tendency is not to
report that you're already talking. And the next theory is that jurors
can sit there passively in their mind not coming to any tentative opinions. The natural tendency is to form an opinion. When we watch any
sports event who doesn't root for one side? In fact, if you don't think
that jurors' minds are not passive, in an ABA study of nonunanimous
civil jurors in 146 nonunanimous civil jurors the minority swayed the
majority only seven times. So, you know, opinions are being formed.
And it isn't this magic going on in the deliberation room. Is it better to
run away from the truth that they talk? Is it better to run away from the
truth that the mind does form tentative opinions or to face it? I say let's
face the truth. The truth is jurors talk. Jury organization are going to be
confused, troubled and overwhelmed. And it defies logic why they
should not be able to look to each other for help. Jurors conversations
will no longer be an embarrassed reality with the bad citizens doing it,
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instead we will have some increased confidence in a system allowing
something that they already want to do and do. As a Tucson trial judge
said, "It's been my experience that jurors do discuss the case. If you
offer no guidance you have no control."
And keeping an open mind, formal discussions at the deliberation
room are too late. Having the other views aired early will keep a mind
much more open than waiting until the end of the case. Discussions
would counteract jurors' tendency to form a narrow explanation. You
hear something, then you have got it. But at least somebody else can
question it pretty early on. And of course it will simply avoid confusion.
What if you just didn't hear the answer or you forgot an answer? Why
shouldn't they be able to talk about it? I would just urge you-and I
will not go through all the findings. Page two and three of the materials
is a study of what the trial judges in Arizona thought of pre-deliberation
discussion. On Page two here, number five, what percent of the time
thought it took any longer? Sixty-five percent said it was about the same
length or shorter than usual with discussions. What percentage of the
time thought it favored the plaintiff side? Zero. To these 100--over
100 trial judges. Have you experienced attorney resistance regarding
permitting pre-deliberation discussion? No resistance. 89.5 percent.
Eight. How would you describe the response of jurors to pre-deliberation discussions? Well, you can see that negative or extremely negative
are zero. Zero. Do you believe any problems have been created by
permitting pre-deliberation discussions? 86.78 percent "No." And do
you currently believe that pre-deliberation discussion should be
permitted in many or all civil cases? The Arizona trial judges are doing
it. Ninety-two percent "Yes." Now I also have the materials, I won't go
through it, about what the litigants and the parties and the attorneys
thought. It's not quite as strong as the trial judges, but it's still positive.
In conclusion, I think a continued defense of the status quo that is
often just based upon tradition and myth should be dispensed with. The
law should be sensitive to the other social science and the information
that is available to us. I urge rejection of this proposed--of the Resolution. Our proposal being passed to the supreme court is a very modest
proposal. Everyone has to agree, including the trial judge.
And I have to tease my good friend John Kapsner just a little bit.
He did vote for this. And he will make sound arguments against it. And
I truly respect John's opinions. But you have got to remember that John
Kapsner is a man who thinks baseball was mined when the batters
started wearing batting helmets in the '30s. And he also believes his old
crystal radio is superior to anyone else's Walkman. (APPLAUSE)
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PRESIDENT GREENWOOD: Thank you, Ron. At this time we'd
recognize John Kapsner to discuss another side of the issue.
MR. JOHN C. KAPSNER: Thank you, Mr. President. Ron.
Members of the Association. I'm here to dispel immediately the rumor
that goes rampant in the association that Mr. McLean has been nominated as president of the bar association of the state of Arizona.
And I know Ron has accused me of being a member of a small
kabal on the Joint Procedure Committee of Luddites who are determined
to keep the 19th century from encroaching upon our sacred profession.
MR. MC LEAN: That would be right.
MR. KAPSNER: Some background that Ron didn't provide. This
debate between he and I has been going on for somewhat over a year.
Originally as passed there was no restriction on the parties' agreement to
having pre-deliberation discussions. It was going to occur at any time
when the Judge agreed that it would occur. That was voted on and
approved in September of 1998. It did not get a two-thirds majority.
And on our committee, when a vote does not get a two-thirds majority it
comes back at the next meeting for a re-vote at which time a majority
can pass it on to the supreme court. It came to the January meeting.
And was held at the January meeting for the April meeting because there
was going to be a study concluded in Arizona on the Arizona
experiment. It came to the May meeting. And in the May meeting I will
say that the motion which requires unanimity on the part of the parties to
this procedure was an amendment that was proposed. And I will say
honestly that the purpose of the amendment was essentially to kill the
effective use of this on a statewide basis. It still can be used when the
parties agree, and presumably there can be some experimentation with
this rule. I believe that the rule is not a good idea because I believe, like
the seminar we were at all day, that first impressions are what fix in
people's minds. And that it is important for jurors not to deliberate at
least with the sanction of the court until such time as all the parties have
had their opportunity. Now Ron will tell you that, as he has, that some
jurors will talk anyway. But the study that was done in Arizona indicates
that jurors talk more when they are allowed to deliberate in a pre-jury
deliberation or pre-deliberation discussions.
In addition this study-this study comes from the National Center
for State Courts from an individual named Thomas Musterman. And
Mr. Musterman proposed this Arizona reform and took it to Arizona
and got it passed in Arizona. There have been two studies which have
essentially indicated that the Arizona experiment is a vast success and
that it works. Both of those studies have been performed by Thomas
Musterman. Essentially what we're doing if we are adopting this provi-
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sion is allowing or relying on one person who had an idea who got the
idea implemented in a state and who has now done all the authenticating
studies to show that it's a good idea. And I think we need more than just
Mr. Musterman before we launch off on such an experiment on a wider
basis.
Now one other interesting part about this study, it isn't in the
materials Ron passed out, but one of the conclusions from the study says,
as follows. I'm going to read it. "Trial discussion juries, that's
pre-deliberation discussion juries, were significantly less likely to report
that they were unsure at the start of jury deliberations and more likely to
say they favored the plaintiff at that point. However, the initial favoritism for the plaintiff appears to have been a function of the trial evidence
and not of bias created by trial discussions. The fact that judges agreed
with the jury suggest trial discussions do not increase the likelihood of
unsupportable plaintiffs' verdicts." In other words, the finding was that,
in fact, there is an initial view for the plaintiff in these lawsuits. And
because it didn't coincide with Mr. Musterman's preconceived notion of
what was going to occur he found that that appeared to have been a
function of the evidence of the case. So they had to go to the individual
cases and make some kind of a determination that, "Well, this would
have resulted anyway." And so pre-deliberation discussions did not
have an impact on there being more verdicts. So I think the studies are
whatever Mr. Musterman says they are. And I think they don't provide
a sufficient sound basis for an association to act at this point in time.
Now the reality of this resolution, however, is, and I am not quite
sure where it comes from, the resolution suggests that the court simply
not adopt what the joint procedure is sending to the court. At this stage
it can only happen, pre-deliberation discussions can only happen, if the
judge and the two parties or multiple parties agree. Any one party can
kill this rule from going into effect. That being the case, no one is going
to be harmed by the rule going to the court in its presented situation,
because everyone will have acknowledged that they are going to live
under that rule or the rule won't be utilized. It will give us some opportunity to experiment. And I think that's a good thing. So while I have
opposed at every step of the way, as have others on the committee, the
adoption of pre-deliberation discussions, it seems to me that we've got it
limited to the point where we may get some useful experimentation. If
Pat Monson and Ron McLean have a trial and Judge LeClerc is not the
judge they may actually be able to do a trial with pre-deliberation discussions. But at this stage I see no reason to support the resolution as it is
written, because as this rule goes to the supreme court it is so limited that
it will-and it will only be used with your consent. And I think that's a
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sufficient check on what is to my way of thinking a leap into an area
where we don't have enough information. Thank you. (APPLAUSE)
PRESIDENT GREENWOOD: Thank you. Before we open the
matter to discussion we would invite a motion to accept or reject the
resolution. Judge Wefald.
JUDGE ROBERT 0. WEFALD: Well, Mr. Chairman, this matter
comes to us without recommendation from the Board of Governors. It
seems-Bob Wefald, by the way, for the record. It seems to me that at
best it's mushy. And it seems to me that the appropriate thing is to table
indefinitely, and I so move.
MR. TOM SECOR: Second.
PRESIDENT GREENWOOD: Judge Wefald moved that it be
tabled. Is there a second? And, if so, who made it?
MR. SECOR: I recorded it. Tom Secor.
PRESIDENT GREENWOOD: Is discussion allowed on that motion?
In that case we'll call for the vote. All in favor of tabling vote
"Aye." Opposed? Guess we're going to have to have a show of the
hands. All in favor raise your hands at this point. It appears to be a
majority. But, in any event, I will call for those who have opposed to
raise theirs. I think it's a clear call the motion carried. Thank you.
MR. JAMES S. HILL: You guys did a great job. Thanks a lot.
PRESIDENT GREENWOOD: Did you have something that you
wanted? All right. Unless there is other business to come before the
association I'm going to announce the results of the vote. It appears that
Mr. Shaft has been elected to serve as our next secretary-treasurer.
Congratulations. (APPLAUSE)
JUDGE ROBERT O. WEFALD: Is that only in appearance or is that
definite?
PRESIDENT GREENWOOD: That's definite. And congratulations
to Mr. Shaft.
At this time it is now my great pleasure to turn over the gavel to Mr.
Paul Richard, our new president. (APPLAUSE)
PRESIDENT-ELECT RICHARD: Thank you. Thank you. I look
forward to working with Grant, Les, and Dann, who doesn't get away, he
has one more year on the Board of Governors, and the rest of the Board
of Governors in the coming year. Thank you. We're adjourned.
(Whereupon, the proceedings adjourned at 5:40 P.M.)
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